Deon Gericke

From: Avela Mbelani <AMbelani@judiciary.org.za>

Sent: Tuesday, 16 August 2022 12:36
law@nixcol.co.za; ThaidarD@ukzn.ac.za; slabbmn@unisa.ac.za; reception@loftusadv.co.za;

To:
ihbadmin@taw.co.za; Dean Gericke; directorgp@!pc.org.za; director@Ipc.org.za;
procforum®Ilpc.org.za; JohanV®@lpc.org.za; fazoe@nadei.co.za; info@bla.org.za;
gautengsecretary@blaonline.org.za

Cc: Sello Tshetlho; selio.tshetlho@webmail.coza

Subject: RE: DIP'S DIRECTIVE [N TERMS OF SECTION 14(1){a) OF THE SUPERIOR COURTS ACT, 10
OF 2013

Attachments: CCF_001023.pcf

Good day

| refer you to the attached directive for you: attention.

Regards

Ms Avela tbelani

Office of the Deputy Judge President Ledwaba
Gauteng High Court, Pretoria Division

Cnr Madiba & Paul Kruger Streets
Tel: 012 492 6811/012 315 7572

Email:AMbelani@judiciary.org.za
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Disclaimer

The information contained in this communication from the sender is confidential. it Is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking

action in relation of the conteris cf this information is strictly prohibited and may be unlawful.

This emait has been scanned for viruses and maiware, and may have been automatically archived by Mimecast Lid, an innovator in
Software as a Service {(Saa%) for business. Providing a sefar and more useful place for your human generated datz. Specializing in;

Security, aichiving and compliance. To find ocut more Click Here.




AL

o
OFFIiCE OF TH!E DEPUTY JUDGE PRESIDENT LEDWABA
HIGH COURT OF SOUTIH AFRICA, GAUTERG PROVIMCIAL DIVISICH, PRETCRIA

Gauteng High Court Building, Cnr. Madiba & Paul Kruger Strs, Room 7.15, 7% Fioor
Tel. (012) 315 7572/(012) 492 6811~ E-mail. Axlpaienidiudiciary.ora.za

To: MEXON COLLINS ATTORNMNEYS
Your ref.. COLLINS/BH/S629 & 8632, 5631

lsy@rixcol.co.za

To: Protescor DY Thaldar
University of KwaZulu-Natal
ThaidarC@ kznac.za

To: Profassor i Labuschaigne
University of South Africa
stabbran@iunizaac 22

And to:

The Judges of the Gauteng Division of tha High Couri oi 3.A
Thea Registrar of the Gauteng Division of the Righ Sourt of S.A,

P oo

Tha Pan African Bar Association

recepion@ioftusadiv.coza

¢. The Johannesbusg Bar Council
jibadmin@lavrcoza

e. Tha Pretoria Soclety of Advocaies




f. The Legal Practice Council
direstor@ipe.org.za; procforum@ipe cg.2a, JolanV@lpc.org.za

g. HADEL
fazosinedelcu.za

h. BLA
into@ble.org.za, Gautengsecretar,@liseniine.oig se

DEPUTY JUDGE PRESIDENT'S PRACTICE DIRECTIVE IN TERIS OF SECTION “4(1)(a) OF
THE SUPERIOR COURTS ACT, 90 OF 2013

This is a Directive issued in terms of section 14(1)(a) of the Superior Courts Act, Act 10 of 201 3,
read with section 173 of The Constitution of the Republic of South Africa. The purpose of this
Directive is to provide for the consiitution of a Full Court, to sit as a court of first instance. to decide

on the legai issue identified below.

BACKGROUiD

In Ex Parte JCR (51606/21), new requirements were set for surrogate motherhood agreement
confirmation applications. The Court held that information should be placed before a court to
safeguard the interests of any existing children of the surrogate and the commissioning parents.
more specifically, the court held that it should be informed by a clinical psychologist who has
consulted with the child({ren) of the commissioning parents and the surrogate parents that the
child(ren} is prepared for the surrogacy and the outcome. The clinical psychologist may make any
recommendation that is in the interests of the child(ren), including whether they may need further
therapy, and must report on the effect that any previous surrogacy has had on the child(ren).

After the judgment in Ex Parfe JCR (51606/21) was handed down, | was approached in my
capacity as Acting Judge President by Professor Donrich Thaldar, representing the UKZiN group




of law academics, and Professor M Labuschaigne from UNISA. The concern was raised that the
additional requirements are problematic for a few reasons, /nter alia, that it constitutes an
overreach in terms of the provisions of the Children’s Act 38 of 2005; is intrusive and requires
unjustifiable psychological assessment of existing children; may create financial obstacles for less
affluent commissioning parents: has discriminatory effect on infertile persons and gay men who
rely on surrogacy to become parents because the law generally does not require fertile
heterosexual parents to take their existing children to a clinical psychologist to prepare them for
the birth of siblings.

I was requested to direct that the next surrogacy application filed in the Pretoria High Court be
heard by a Full Court to consider the new requirements laid down by the court in Ex Parte JCR

(51606/21).

LECAL iSSUE RAISED;
The legal issue that is to be decided on by the Full Court is the following:

Should it, as a rule, be required that a ciinical psychologist assess the
xisting child(ren) of commissioning and sufrogate parenis to daiermine
wheiher they are prepared for the surrogacy aid its ovicome?

! SEPARATION OF ISSUES
The legal issue stated above is separated from other issues to be decided on in the respective

pending surrogacy applications. The legal issue wili be adjudicated by the Full Court. The
remaining issues will be dealt with by the judge to whom the surrogacy applications are allocated,

after the Full Court has decided on the legal issue stated.

COMFIDENTIALITY

Due to the unique and confidential nature of surrogacy motherhood agreements, and the specific
legal issue belore the court, access will not be granted to the individual Ex Parte applications.




5. A#lCl CURIAE

Professor M. Labuschaigne of UNISA, and Professor Donrich Thaldar on behalf of the UKZN
group of law academics, are, as per their request, invited to apply to be admitted as amici curige
to assist the Full Court in assessing the legal and social consequences of the new requirements

in the public interest.

6. DIRECTIVE

6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

Therefore, in terms of section 14(1)(a) of the Superior Courts Act, 10 of 2013, | hereby
constitute a Full Court for purposes of hearing and disposing of the legal issue referred to

above;

After the legal issue is disposed of, a judge will finalise the pending surrogacy applications

in chambers;

Van der Schyff J is appointed as the case manager to facilitate the adjudication of the
legal issue and the consideration of the surrogacy motherhood agreements:

Van der Schyff J's Registrar created a CaseLines file with the prefix ‘FULL COURT -
Pending Surrogacy Applications August 2022, and invited the legal representatives of the
applicahts, the Chief Registrar and Ms. Mbali of this Office, to the CaseLine file with the
necessary authorisation to invite other parties. Any party who proposes to apply to be
admitted as an amicus curia must register as a CaseLine user and provide Van der Schyff

J's registrar (selio tshettho@webmail.co za; S Tshetho@iucicary.cro.7za) with its e-mail

address and a request to be invited to the CaselLine’s file.

For purposes of service and filing of any process envisaged, such service and filing shall
be by electronic email communication provided that the appropriate proof of delivery shai
be provided, and through uploading to the electronic file on Casslines;

All interested parties who wish to be admitted as amici curiae in this matter are directed
to serve and upload their applications, sefting out the basis why they wish to be so
admitted as well as the full legal arguments / comprehensive heads of argument they
intend to advance in support of their applications by 14h00 on Friday 26 August 2022;




6.7

6.8.

6.8.

6.10.

Applicants shall indicate their consent / objection to an application for the admission of
an amicus curiae, together with the basis for any objection, as well as any legal argument
that the Applicant wishes to advance in this regard, by 12h00 on Wednesday 5% Augusi
2022, Any reply must be filed by Friday 2 September 2022 at 17h00. Applications to be
admitted as amici curiae will be considered on paper by Van der Schyff J and the outcome
will be communicated by Monday 5 September 2022 through publication on CaseLines;

In the event that any amicus curia wishes to file any affidavit(s), such affidavit(s) must be
filed by Frigay 2 September 2022 at 1 7h0g.

Applicants who wish to file supplementary affidavits with the sole intention to address the
legal issue sst out above, must file such affidavits, together with the legal argument they
tend to advance/ heads of argument, by Friday 9 Septembei 2022;

The srovicional date onwhich the Full Court will hear the matter referred to i, is Monday
12 Septembey2022 at 10100 or as soon thereafter as the matter can be heard.
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AP Ledwbiba

Deputy Jyyige President

Gauteng Division of the High Court of South Africa
16 August 2022




